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If it i& thM «n0h of thm Crart«

and tii^tr pl«affEr«, v« would to pXoaaod

to 'AYo thois oocotdor the folXosrlng

points mpA ttuthorltioe in reply to

4of«iidant*o Brief, fcr tho roason that

Dofondont In >ror rHiaod ft nmaibor of

laattoro in their opl^*
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dU£d«}xa«ii Bum duo;#- mtii
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than m dwifitt , «lio flllfi a vre-

•oriptiM, or a ummmumt. who oarrloo

•vt oortain ordoro of tho fhyoiolmi.

or a wait or « who oArrloa In th« traj^

of food, aotin«r undor tha ordora of

tha pharataiDC* Tho amT% faot that aha

ia aotlBir Uiar tho Airf^otiona of tha

fllyaiaiaB daaa not buu» hor an aaaiat«>

aadt ^ ^ts a^»nt, within tha law*

0af^aii4an% in error oitoa ^l^ora

on STldanoa* ^^« ara vor:^ ^^^VW ^htkt

thay did ao« Thla whole quaation ia

traatad h^ aifpnora, ^saoond .Edition,

Volma i, ^aa. 8380, aMl «iA £S8€«

Haftrano^ to thlci waa imda in our

original hriaf , and w« ^aata l^ros

JNffafrmfii iUtt, whioh doaa not in

aiqr way aai^rart i>afondant in >ror,

but «a ttlak aiaarl;^ ^^a OT>TK>aitat

"Thi^ oonfid^noa whioh ia
protoot ad ia that onl;^ whioh
la frl^von to a profaaaional
phyaioian during a oonaalta-
tion with a ri^rn to a oiarativo
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treatjiMitt tor it 1« thst
rtiXatlon only •.chioh the law
^••ir«« to fi»ollit4»to«

(a) Honoo, tiao poroon oon-
0aIt 94 Bttst bo tt praf#MiionGX
l^«lol«s« in th« iiotudL ofmao
of tho trordl* ?hlo dooo not in«»

olado a Totorlnory oarirootis
nor a rbarf '^alot; nor a nuree.
or othor oXllled 8Eujclliar>^

l^aotitlonor* I»or doca it ln«»

oltkAo a Aontiot;^

A nixrflo io not oiLiXled in

aotioiao, aa an aaaiatant phjraioi^i,

or aa «i aaaiftasi a&rgoos* ^ha oar«

rioi oat tho ordora of tha dootor, a«

to traatBierit« ao to tha dolitir oi aor«

tain thix£|Ka« ftara la no oaifldo2it5al

ralatlon b«twaa& tho patia&t am hora^olf

»

iB tho aonaa tbat tho lav oont^n^plfitoo*

Coiuwol for dofonlavt atrwiaaa

tha iproT>ooitlon that wo ovorlooi^od

J^ara^graph S66X of tha ^.tatutaa oif

Aritona# to waro vary ndndftil of

thlo aaation oiid mada no ouoh oon-

tfiiitioa as atatad %y ooimeol, for

.4»
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* strlot 00nstr notIon of ««r dtat^ite^

but to the oositrttiry oar 8tcit«r.«nt wa«t

•tat^itf^t b«ltig in
4«rr0gatidn of %hm CovBnon
htm^ mm whlln lib^rAlly oon«
•tru«is it o.njr; ot b9 •xtenl«d
b«arott^ ^^ pXain t«zini of the
•tatatt*'«

t(0 also vrfnr« mindfa1 of th«

follOfrUlf •••tloti of th« Stntate of

Arlsona, to»«it: ;t&r^^^rftish B^f^Z^

flri^ ••otlon th^r^of « «bioh r?ro«

vid«« that norda: '^vxhioh have ao*

quired a peouliar and arproprlata

maanlni? in the Xuvt s^alX be son*

atrued land smdcrstood aodor4i»t£ to

•Mil pooaliar and approprlett tuetsii*

!»«••• ?h« ^^jjria "phjr'j'lolea and

ei;ir^'>>eon' oertainXy haTO a jpaoaliar

and urproi^iata ooanUif la tha low,

aa ttaad In our atatist«« and thara»

fora &uat be undc^ratood «nd oon*

atraed sQ^ordi}^ to that peoulliir

end tif r^rriate maanlnj^t mid auoh
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ai#aoiiig does not inoltidc tb* word

'*BitriM'', or *tt«8l8taat'*, or •iig«nt\

or "ilwtlst'^ or '•druj-.-lat*' , or an;;

other r«rson« a^^v* tmi except a

ph^alaian or fl«rf«oii«

if;« «l»o 0^1 attention to .>co«

tlon SftSB of tha ^ris<HMt Ootet

II

^f«ad«xit in :M'«r %«ie«« tlHi

l^aitlon that toattofWjr riven «ii

aro»«««MMiliiatl<m ^y tlw T^laiutlff

Is not voluntary taotlmaQ^* v^a thlnic

ittali a propoaitlon Is mavsrsdi ty a

ftara statsRSnt as folXowa: If suoh

tsstlitiOiQr Is sllaltea ty oaaipetaEit

sross«ajcaftliiatlong (that Is ta ssgr«

«TK» s&attars aM things broturbt 0Ut

in shisf atti witr^ln the ruXo ujs to

oross^axMilxiatlon) , then It la Jast

as voluntary as If trovtght out in

4lr90t oxamluatlon* ^ve feel that

ns atttl^orltjr saa bs foimd In support



\9b<
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of mqf oth«r posiiian %tmu this.

7o MfMii A vitntM to glf9 his

•tonr and thon not pofnit ooap^tent

•ros«*«juMiiiDatian of tlio Botttro and

thiiMTs bron^t out , for tho ro—on

thot ho liooli ba flTln^ ifiToluntar/

taotlmooy, onp«oro to oo ao ttoro

than ridioolouo#

in

aofOnAMit olaliM that tha Ifioh

4aoi8lan« 2t Arlaom, M3, iagro do«i

a rulo i^loh la adTorao to oar po«

at t ton tn tMa oaao« >• talro tte

pool t Ion that tho iS^«h oaoo la a

atruHt^ authority In faror of our

pool t ton ta^on undor oolgflBonta

Ho* I and II« hilc tho Arlijna

Court did dloagroo vlth tho bnprano

Court of tho onitod ^tatoa, aa to

iahorant ria^iLa ani hagarda, jot thog^

laid doim tho ralo« not only onoo^

but aoTertil tlDos* ana iphaaiaod

-7-



lU'
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th« in^ttj^ wmm a&tt««4 hf an Aoal4«i}t

dao to a oondlt icm, or oondltUiia, of

th« o#«i9fttlon« inolitdinf All of the&«

•tt0id«8st«, froo «h«t«ver «ottr««, :20

^l^riOtUSVf* ?h9 HkOoldittit must W du«

to tho oonditic«i« tho t»Jttr^ anot bo

duo to tho ooold«nt« ?hlo oortaiiUjr

dooo not hold that an iufeotioti ro«

fmltisg froi» oo»o othor souroo tho»

a oondltion of t>iO ^?t5l02p»nt otui feo

r^ooTorod utidor our .aipio^j orj * ^^ioUilitj^

Lmv* Thlo outhority oiiliyiorto tho r>*

i!lti 3n that tho •fa^lo,vo« laiagt lalle,^

ajia ^-rovr t;>\at tho ii^'Jiy'^' »ao oavju«4 .?ned

ty tho Aouidout ftoi that tho aoaidorct vr-s

oooooi «nod Iby A oonditlon of tho e.7mlo^L<f rit •

In thlo oonnootlon «o dootro to oaXX the

Court *o attriitlati to f»8 ?odorHX« INM^o 94f

oltod \>}f defondant, upon thlo qooetlon*

that tho Infootion, not tf^lnr ^v reeuXt



tUkimi.

.3 tfrr*-

*i fum L^'k^t^^^^

tm4$



<i«f«id«it is not IMUUi*

Mm •all th0 Court* a vikrtimUkr

Attontijo to |Hi#i iM of thU Ot)lnl^,

altod by d«finnlantg whom tho Court

••yiit

**Wo oro of tho opinion
thot iB tho logid oonoo, and
wlthla tho ao«!ing of tho liMit
oloaoo. If tho dooooood oufforoA
dooth hf dromiMg, no aattor
what voo tho OiMioo of hie falling
into tho irntor, whothor diaoA@o
or a ali^inf « tlio drowning, in
•taoh oaoo, wonld bo tho inroxU
»ato and oolo oaaoo of tho dla*
ibilitjr or doath, onlooa it ar-
poarod that doath would haTO
MOD thm roault , oron had thorc>
boon no vat or at hand to fall
into* ?ho diooaoo would bo but
tho oonditiont tho drowning wonld
bo tho moirUif^ aolo, ond -nroxi-
aato omioo**'

IT

Dofandant olto4 SB Arist»tt« Iftf),

aa boing a oaa« idontloal vrith tho

praac'nt ono, upon tho <2^^>^^^i^ ^^

prlTil€(fod aot;r.unioatl:^n« .o o^ill

attontlon to tho Taot that in tho

t^aroia oaoo, 26 %rlt* 168, tho

•9«



'Ct?f 9fB

fu^
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plaintiff K lrot«:»r tffi»tlfi«d to

••rtain thl7ii^« whloh th«gr did not

pmrmit thn doctor to aontradlot*

i^« plA0« fDii)ha«la upm thft «or<ia

"plaint iff'« trot^^er"*, not the

plaintiff Who haa t«stlfl«d, and

rho. In thla aaao, «• •««!: to oon*

tradiat* wa faal t>^at the dlatlno*

tlon la r^ry ole&r*

T

IB fnii5i>ort of their position

soatftining' the lovar Court in r<5fu«h'

inir to parmit the h^pothetloal <iuaa«

tlon to ha aadcavl, tmler oxae AUQifgjR^

tz<ante y.Om t and 10, tbe:r olte 08

i»^e!der«l , i'4f • a aimplei raaaiij^ of

tnia opinion will ahov that It h*8

na applloatitm to th<^ c^uaatlon here

InToXrad* Thla la ftsrthar homa out

hjr the faot of th^ ol tuition of thla

authority in the oaaa of i;ot ajr ts»

i^iokle iS^rtkla it OVMiita Ca# T4 ?ad.I5r,, upon





I

th« ^ueiitic^ of oDiaimi

7]SM r#aX rule it laid Aom la

XI K«llllg Ca»« hmm^ ait^d bj' rui in

our Oponltif firi#f, but this a&se in

"vwry inkmrm&^in^ for th« qvatfttiOB

4i8iWA ttpcm another Y)lift«e of thl*

oaaot ioid «• tlio»it 9#flnideflt in

srror for o«lllii|r otor attoatlon to

it,

fl

Vo oanaot refrain from onlling

attintloa to tho faot that aofondimt

In i::rror be! lores thJit tho Indimio

ampTMo ooart dooldod tho Umm^mA

T«« iradflotloX Insuranoe Omnfmmw

ommm^ 87 ll«K« Ui, oitea in our

orlffiBAl Brlof, ti^llo ilk f«iat it

«mo tho Umm Toric Court thii^ deoid«d

tho OftOOf «nd tho liow Yorjc otatvto

ooo in quooticm, «(ii4 i«o hopo thO(f

oro not «• fur nfioXd In th#ir idooo

Of tho oaoo aa thojr woro aa to tho

oouroe from ohonoo it oaaMi«



ctrttntcsr •fft 'r »«r#lr

•lirf&lB r^TfiY vrafl'. Mf^ firrji . sa^t stf.



VII

I>9f0XiA«iiit In ;rror Xftboro to

Bhow that th9 orft^tbiXtty or a vlt«

n09«i who h«« not t««n lai30«oh(»4«

^ttmott be iittAdar«A« CftrtainX^, no

#iMi •aMM» ta th« «ansjr«r;^% lut w«

with to T^olnt out th«ro !• a gr«mt

differonoe botwvon tli« or^dlblllty

9t m vltnos* «d4 tho Intor^at, or

laok of Interettg iind tbo blMi or

9r«Jiidlo« of A witQosa* In iprao*

tl««lXy eTory jury trial lustraotlati

to leriv^n to the Jury uhloh ooYor» thla

old familiar rule, to^nltt thai tlia

jwoff haa a rl^t to taita into oon*

aldaration tha imtaraat , ar laolL of

iillaraat« «r tha blaa or Tsra^dioa,

if aajr* nhaan by aaoh and aracy wit*

aaaa, tha wUiaaaaa'a lanaalaAga aad

nama of Jcsiaaladira « ato» ?hla la

a Tary faalllar and anot^nt rola

that you h»Ta a rlfrht to mror^ that

«lS-»



3^ JUJ ^^^AiMa» rnjLi «
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to « ,to««»JM ^

iU if

^titi THft oM #.

•AM O^Kl •M$ •# M^ itf fivt

•04* .0O«

tijmm \Miti
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ft witnoft MB mm int«r#ftt , or a luA

of int«jr«st, in th« tiibjeot natter in

o«ntroir«rfty. This !• citlr^l^ diffdri^nt

f»Mi ftttftdkiBff the or«dllillit;7 of «

«!%»••• laiis Iftok of lnt4ir««t end

tuts int«r«ftt« «• 44irMta|y ^^ *

rifrht to show*

Till

fbiiir ¥»•• V# oar objeotlon to

thm t«fttltt«mf of tho phyftloioa at

to ooottpfttionmX l»liiadne»«« with th«

•tftt«i«iife thftt iiipalr»ent of earning

Oftpmoity mmy bo showi undor on alle^^t^

tlon of THpramiiit diftubllltj* ^#ro

la no doubt of that but oooup«tlonal

blindnass frould b« i»r«judioiftX taott«

ttony, BM a jury Klfht think that ha

vaa unabXa to do any worlc* Suoh

o«««1«tlmi^ bllndnaM la not oon<-

taaplatad undar our atatuta* They

hava a right to »ham total dlaablXlty*

Thay haYa a rli^t to ahow ittpalraaiit
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Xtl?

.mim •#
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8« 9nH^Hl*, t«*

•JM

tarni# M mMAi^^

-^a^mlTf m «ltaa ^ivDm •tf T»Jt tH

«W.|
iMMlteffliM iv«» #t

- ? »-.* '

^tft^' /« ^k'« <« fl ;. fi^. A ik^ 4y¥li

»iii^ in«i ift •• '
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«^*w «r<v.: vfj.
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but they H*ir« oo ri#t , la ite i^

aeuoe at law rAlntlfo to Indufltrlal

or oooapatiaii«l ^llM«Mia8« to hriag

ia wtamh tmrntimow^ tmi«r our lav* 1#

fool soro that tho Co«trt wUX «»ler*

•tand why this AaolgiwuBt ot lirror

«•• MadOg u^n an oarawlnatioii of

oar atatmW tmd the ploaiUifira In

tlio aaao*

U
In riondlualoa «• aont to oalX

attoiitioB to tho foot that our

privllego statute » aa to owntaloa*

tioisa of i^aioiaoa aad aorireoaa, mom

taiiea from the ^tate of lLaaaaa« aad

aader the f«^Ular rule that ire ahould

be bound by the oenatruetion plaoed

apOB the at^tate by the Oourte of the

State tw4m nheno^ it was taicea, we

eall att*?ntloii to the oaee of

ICaaaae B^* ra* Maxvj
40 Imo* 646

AreHBtroair re* Topojta ii:y«

«

144 Imu 847
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<i^ «!« «^

X>Lw^*

Art* •«



.« JTlriit, hMU & ^t'^tute

•«L»«t uftil^ • «ii4 'ai>% lejiti7« If that

ajp 9ilpjpi96Ci)^ £li««A»<si. but anitlior

try thli :Q'a*'t tn tHo ^r»»t?^ttii 4o*

aiaian iii«r« thty hold, («ad ^» 4ircat

imrtiduXiKr att^^sttitin to p«#» 969,

144 Ir&o* pi»r* 3i$





will r*ot M« ©Ki«»r«i«<ii b.^' . „ i. ; J:>

ttori» ^^ ^7 Ifttum^iSftatlfm, but
will ^« UtiTiQt' • :*a in
fr,*7c>r of *ih'9 if ^.h«

wl I riA ai^««i'U

/ J?. ,

•1^




